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Redraft of Section F 

 We propose the following redraft of Section F: 

F.1 Defined Terms 
The following defined terms apply only to Section F:  

Compulsory Member A Financial Firm that is required or obligated to hold 
membership of AFCA, rather than having joined the AFCA 
scheme voluntarily. 

Legacy Complaint A complaint that meets the requirements set out in Rule F.3 
against a Compulsory Member of AFCA about loss arising from 
conduct by a Financial Firm.  

 
F.2 Application of this section  

F.2.1  This section of the Rules effective as at 30 June 2019 applies to Legacy Complaints. 
F.2.2  The time limits set out in B.4 do not apply to Legacy Complaints.  
F.2.3  In all other respects, Sections A to E of the Rules effective as at 30 June 2019 will apply 

to Legacy Complaints unless modified by Section F.  
F.2.4  In the event of inconsistency with the other sections of the Rules, Section F prevails. 

 
F.3 Requirements for Legacy Complaints  

F.3.1  A Legacy Complaint is a complaint that:   
a)  is submitted to AFCA between and including 1 July 2019 and 30 June 2020;  
b)  is about the conduct of a Compulsory Member that occurred and ended before 

1 January 2008; and 
c) is about the conduct of a Compulsory Member who is a member of AFCA at the 

time the complaint is submitted. 
F.3.2  A complaint is not a Legacy Complaint if:  

a)  the complaint has previously been decided or determined by a court or tribunal; 
or 

b)  the merits of the complaint have been decided or determined by a Predecessor 
Scheme or AFCA; or 

c)  the complaint has previously been finally settled by the Complainant and the 
Financial Firm and AFCA has exercised its discretion under rule C.1.2, not to 
revisit the complaint, or 

d)  the Financial Firm is not a current member of AFCA at the time the complaint is 
submitted; or 

e)  the complaint relates to a superannuation death benefit; or 
f)  the complaint relates solely to a right or obligation arising under the Privacy Act.  
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What if relevant documents relating to a Legacy Complaint are not available? 

Extending the AFCA process to include Legacy Complaints about events dating back to 2008 may mean 

that in some cases relevant documents may no longer be available due to the passage of time. AFCA 

acknowledges that this may make it more difficult to establish what happened. AFCA will do what it can 

to resolve these complaints fairly and in accordance with the requirements of the rules. 

Where a party does not provide the information AFCA reasonably requires, the outcome is likely to 

depend upon the reason that the documents cannot be obtained. 

Failing to Provide Documents that AFCA Reasonably Requires 

There are often set time periods within legislation for which Financial Firms are required to retain 

documents. An example of this is section 286 of the Corporations Act which requires companies to 

retain financial records for seven years after the related transactions are completed. Where documents 

cannot be obtained because they were destroyed following the expiry of a statutory timeframe, AFCA 

would not generally draw an adverse inference. We may however, require parties to provide a statutory 

declaration setting out the steps taken to try to comply with AFCA’s request for information and 

detailing the reasons they were unable to do so – see rule A.9.2.  

In this situation, if a Complainant cannot provide information to support their position, we may find that 

they have not established their case.  

However, where a party does not provide the information AFCA reasonably requires and does not have 

a reasonable excuse, AFCA can draw an adverse inference about this under rule A.9.5. 

Financial Firms should revisit their document retention practices in light of the requirement to respond 

to Legacy Complaints. Complainants who intend to submit a Legacy Complaint should retain all relevant 

documents that will help establish or support their position.  

Consequences of Insufficient Documentary Evidence 

If, due to the passage of time, there is so little information that we cannot resolve the complaint fairly 

and in accordance with our obligations under the AFCA Rules, and any other relevant obligations, we 

may consider whether we should not investigate the complaint further. We will not lightly exclude a 

complaint for this reason.  

We will generally only decline to consider a Legacy Complaint due to lack of evidence if we consider it 

would not be possible to resolve the complaint fairly and in accordance with our legal obligations and 

the principles in Rule A.2. 

If we consider a complaint should be excluded for this reason, we will follow the process for excluding 

the complaint set out in rules A.4.5 and A.4.6. Parties should use this as a final opportunity to provide 

the necessary information sought. 
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Our Chief Ombudsman or his or her delegate may decide on further approaches as appropriate to 

decide a Legacy Complaint.  

 

F.2.1 (b)AFCA will not consider a legacy complaint about conduct that occurred and ended before 1 

January 2008 

 In the example box it states that AFCA would expect the Financial Firm to appropriately remedy 

circumstances where fees or charges have been incorrectly applied, however the section is 

ambiguous as to whether the expectation for an appropriate remedy would extend to incorrect 

fees and charges from prior to 1 January 2008. We recommend this expectation be clarified. 

 

F.2.1(c) AFCA will not consider a legacy complaint in relation to which a decision or determination has 

been made by a court or tribunal 

 We recommend that the word ‘discontinued’ is replaced with the word ‘settled’ to align with 

relevant practice and procedure, and for consistency of language used in the Rules and 

Operational Guidelines. 

 

F.2.1 (d) AFCA will not consider a legacy complaint in relation to which a decision or determination 

about the merits of the complaint has been made by a Predecessor Scheme or AFCA 

 We recommend that the words ‘it lacked jurisdiction’ are replaced with the words  ‘it did not fall 

within the governing Rules or Terms of Reference at the time of the previous complaint’, for 

consistency of language.  

 

F.2.1 (e)AFCA will not consider a legacy complaint that has previously been finally settled by the 

Complainant and the Financial Firm to whom the complaint relates (other than a complaint 

which can still be made under the Rules 

 We have redrafted this Rule at paragraph 3.11 above and we recommend the Operational 

Guidelines to Rule F.2.1(e) be redrafted as follows: 
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Can AFCA consider a Legacy Complaint that has been settled between the parties? 

We have discretion over whether to consider a complaint that has been settled in full and final 

satisfaction of the parties’ obligations. Our discretion to exclude a complaint on this basis is outlined in 

rule C.2.1.  

The guidelines to rule C.2.1 list some of the factors that we will consider when deciding whether it is 

appropriate to revisit a complaint that has been settled between the parties. 

Whether a settlement agreement discharges the parties’ obligations will be a question of fact and will 

be considered based on the circumstances of each particular complaint.  

 

CCLSWA is grateful for the opportunity to provide input to the AFCA Rules Change Consultation and is  

happy to provide further information if required. 

If you have any questions or would like to discuss these submissions further, please contact Gemma 

Mitchell on  

Yours faithfully 

  

 

Gemma Mitchell 
Managing Solicitor 
Consumer Credit Legal Service (WA) Inc.  

 

  

Bev Jowle 

Executive Officer  

Financial Counsellors’ Association of 

Western Australia  

Sharryn Jackson  

Executive Officer 

Community Legal Centres Association (WA)  
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Appendix A  

Financial Counsellors’ Association of Western Australia  

The Financial Counsellors’ Association of WA (FCAWA) represents financial counsellors who are 

practicing in WA, and has a current membership of over 150 people. All services provided by the 

financial counsellors are free and independent, and managed by a variety of not for profit organisations. 

FCAWA provides training, support, policy and advocacy advice to the financial counselling sector, 

government, key stakeholders and consumers. 

Community Legal Centres Association WA 

The Community Legal Centres Association (WA) (CLCA(WA)) is the peak organisation representing and 

supporting 28 Community Legal Centres (CLCs) operating in Western Australia. Located throughout the 

state, CLCs are independent, non-profit organisations which provide legal services to disadvantaged and 

vulnerable people or those on low incomes who are ineligible for legal aid. 

On behalf of our members, the CLCA (WA) is committed to the principles of human rights, social justice 

and equity, including the rights of Western Australians to equity in access to legal services. To do so, the 

Association also supports CLC’s working together and with other organisations within the community. 

 

 

 




