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AFCA is an external complaint resolution scheme established to resolve

complaints by Complainants about Financial Firms. AFCA is operated by an
independent not -for -profit company that has been authorised to do so by the
<L responsible Minister under the Corpo  rations Act.

The Australian Financial Complaints Authority (AFCA) operates a single external
complaints resolution scheme (the ‘AFCA scheme’) for consumers and small
businesses that have a complaint about a Financial Firm, as an alternative to
tribunals and courts. AFC A considers complaints that previously would have been
handled by the Financial Ombudsman Service, the Credit and Investments
Ombudsman and the Superannuation Complaints Tribunal.

Our role is to assist parties to reach agreement about how to resolve the
complaint. We are impartial and do not act for either party to advocate their
position. If the complaint is not resolved between the parties, we will decide an
appropriate outcome. We can award compensation for losses suffered because
of a Financial Firm’s error, but do not award compensation to punish the firm or
impose a fine.

We are not a government department or agency, and we are not a regulator of

the financial services industry. AFCA isanot  -for -profit company, limited by
guarantee that is gover ned by a Board of Directors, which includes equal
numbers of industry and consumer representatives. AFCA has an independent
Chair. AFCA’s Chief Ombudsman is responsible for the management of the
organisation.
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These rules form part of a contract between AFCA and Financial Firms and
Complainants. AFCA may develop Operational Guidelines setting out how AFCA
interprets and applies these rules.

The Corpo rations Act 2001 (Cth) gives ASIC powers to oversee AFCA. ASIC
approved AFCA's Rules on 6 September 2018. AFCA’s Rules set out the
jurisdiction and powers of the AFCA scheme. The Rules can be found in a
separate document on our website, but are also reprod uced in these
Operational Guidelines.

These Operational Guidelines are designed to assist users of the AFCA scheme to
understand the Rules and how we operate in practice. This document is

produced to promote clarity and understanding about our processes , and our
approach to considering and resolving complaints so that consumers, small
businesses and Financial Firms can use the AFCA scheme with confidence.

This a living document that we may amend and expand from time to time to

address points that emerge with the Rules in operation. We will also take

account of industry developments and other changes, including legislative

amendments and new case law. Inthe  se guidelines, we use the terms ‘we’, ‘us’,
and ‘our’ to refer to AFCA or the AFCA scheme as the context suggests. We have
also cited the applicable statutory provision in a footnote where it is relevant.

Certain capitalised terms in these guidelines have the same meaning as defined

in Section E of the Rules.

If you have suggestions about matters that need more clarification, please
contact us at

AFCA’s complaint resolution scheme is free of charge for Complainants.
Complainants do not generally need legal or other paid representation to submit
or pursue a complaint through AFCA.

Financial Firms cover the cost of funding the AFCA scheme. There is no charge
for

Complainants who choose to use our service to resolve their complaints about
Financial Firms. A Financial Firm is not permitted to recover its costs from a
Complainant in connection with our con sideration of a complaint. This is
consistent with the legislative and regulatory requirements.
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A Financial Firm will not be entitled, at any time, to recover legal costs in
connection with:

E staying, adjourning or discontinuing legal proceedings or setting aside a
default judgment in order to meet the Financial Firm’'s obligations under
rule A.7.1(b)

F an application for leave by a Complainant to file a defence, or defence
and counterclaim, wh ere the time limit for filing these court documents is
after the date on which the Complainant submitted the complaint.

These costs are a consequence of the complaint lodged with us. Because we

are a free service for consumers and small businesses, a Financial Firm must not
seek to recover these from a Complainant, whether pursuant to a contractual
right, a court order or o therwise.

For example, a Financial Firm cannot recover, whether pursuant to a contractual right

or otherwise, costs such as:

F legal or other costs incurred in making a submission that a complaint is outside
our jurisdiction

F legal or other costs ass ociated with our consideration of a complaint

F costs associated with an expert report provided to us in connection with a
complaint

F legal costs incurred to meet a Financial Firm’s obligations under rule A.7.1(b) in
relation to previously commenced cou rt proceedings.

Our process is intended to be user  -friendly and we can provide some assistance
so that most people can use our service without outside help or representation.

We do not, however, prevent a Complainant or Fina ncial Firm from using a
representative.

We recognise the value of good representation, particularly where a

Complainant is vulnerable or requires special assistance (e.g. by reason of
English language issues, physical or mental disabilities, social and economic
barriers). In particular, we ackno  wledge the value of the assistance provided to
Complainants by financial counsellors, community legal centres and legal aid
services.

If a Complainant pays someone to help or represent them, this would normally
be at their own cost -

We expect a fee -charging representative to be familiar with the information

and documentation that will be required to support their client’s complaint,
and to ensure this is provided when the complaint is submitted. We also expect

a feechar ging representative to respond promptly to any further information

we request. We have the power to refuse to continue considering a complaint

if the Complainant is using the services of a representative whose conduct is
inappropriate -

Australian Financial Complaints Authority
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A person is not obliged to use the AFCA complaint resolution scheme to pursue a
complaint against a Financial Firm and instead may institute court proceedings,
or use any other available dispute resolution forum. A Complainant who submits
a complaint to AF  CA may withdraw their complaint at any time.

<

A Complainant is not obliged to use AFCA. Because we operate the AFCA
scheme as an alternative to the tribunals and courts, a Complainant is free to
pursue the ir concerns elsewhere if they wish. A Complainant should be aware
that this will often involve costs and so they should seek independent advice
about their options.

Complainants are not able to use documents and information obtained
through us elsewhere, unless required by a compulsive process such as a
subpoena -

Complainants who withdraw their complaint will be required to meet certain
requireme nts if they seek to reopen their complaint after prolonged inaction
- and

We expect complainants who wish to use our service do so in an appropriate
manner. Our staff are trained to deal with circumstances empathetically, and
assess problems and issues in a professional and respectful manner. We have
an obligation to be respectful to the parties and provide our staff with a safe
workplace. This means swearing, threatening or other abusive behaviour by
any party is unacceptable.

Where a Complainant behaves inappropriately, we may take steps to no

longer consider or otherwise exclude the complaint - and

F Where a Financial Firm behaves inappropriately, we may take steps to refer
such conduct for review by an appropriate body - and

E Where an AFCA staff member behaves inappropriately, the aggrieved party
may refer the matter through our feedback process or to the Independent
Assessor -

By working together cooperatively and respectfully, we can more quickly and

effectively understand the issues, get to the bottom of a complaint and give our
assessment. We need the compla  int parties’ cooperation to consider a complaint
efficiently, and effectively assess the merits of the complaint. The complaint

parties can help by replying to requests for information as soon as possible.
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These rules apply to complaints submitted to AFCA from 1 November 2018,
and complaints treated as being submitted to AFCA under rule B.4.5.1.

<

If a person submits a complaint to AFCA before 1 November 2018 that should

have been submitted to either the Credit and Investments Ombudsman or the

Superannuation Complaints Tribunal, we will arrange, as appropriate, to:

# forward the complaint to the re levant Predecessor Scheme to consider

Z hold the complaint and commence considering the complaint under the AFCA
Rules from 1 November 2018.

From 1 November 2018, if a person submits a complaint to a Predecessor
Scheme, that service will ask the person if they would like the complaint to be
forwarded to AFCA, so that AFCA can begin considering the complaint.

In either case, for the purposes of any time limits, the complaint will be treated
as if it were submitted to the intended recipient scheme ont he day it was
received by the initial recipient scheme -

Australian Financial Complaints Authority
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AFCA will:

a) promote awareness of the scheme, including by undertaking outreach to
vulnerable and disadvantaged communities;

b) make the scheme appropriately accessible to a person dissatisfied with a
Financial Firm’'s response to their complaint including by: (i) providing a
range of ways by which to submit a complaint
(ii) helping Complainants submit a complaint
(iii) using translation services and providing information in alternative

formats, as appropriate

c) consider complaints submitted to it in a way that is:

(i) independent, impartial, fair

(ii) in a manner that provides procedural fairness to the parties
(iii) efficient, effective, timely

(vi) cooperative, with the minimum of formality

d) support co nsistency of decision making, subject to its obligations both under
section 1055 of the Corporations Act and to do what is fair in all the
circumstances;

e) have appropriate expertise and resources to consider complaints submitted
to it;

f) be as transp arent as possible while also acting in accordance with its
confidentiality, privacy and secrecy obligations;

g) support regulators of Financial Firms by:

(i) reporting matters to them in accordance with the Corporations Act, the
Privacy Act and any other relevant legislation; and
(ii) complying with any ASIC regulatory requirements and directions

h) account for its operations by publishing Determinations and information
about complaints and reporting systemic issues;

i) consult regularly with AFCA’s stakeholders; and

j) promote continuous improvement of its service, including by commissioning
regular independent reviews of its complains handling operations, and meet
the for Industry -Based Customer Dispute Resolution.

Our responsibilities include:

F promoting awareness of the AFCA scheme

F resolving complaints submitted to the scheme

F identifying systemic issues and working with Financial Firms to resolve them
F supporting regulators by reporting certain matters to them.

We are required by legislation to operate in a way that is accessible,
independent, fair, accountable, efficient and effective.

Accessibility requires us to work to increase awareness of the AFCA scheme so
that Complainants know about us and can bring their complaints to the AFCA
scheme. Financial Firms also have an obligation to tell their customers about us.

10 Australian Financial Complaints Authority
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Being accessible also requires us to make the service easy to use for
Complainants, including those who have special needs. Our processes aim for a
minimum of formality, with regular phone contact with Complainants and
Financial Firms, and appropriate fl exibility to take into account individual
circumstances that arise.

Our governance and management structure ensure organisational

independence . The Rules explicitly require complaints to be considered in an
independent and impartial way. Our Decision Ma kers who make decisions on
complaints are independently appointed by the AFCA Board.

Fairness requires complaints to be considered without bias and by staff and
Decision Makers with appropriate expertise. The Rules also explicitly require
procedural fai rness to be provided to the parties to a complaint. This means
that before we decide a complaint, the Complainant and the Financial Firm
must be provided with relevant information, and have an opportunity to
provide their views and response. Our decisions must fairly reflect the
information provided to us and apply the decision making criteria in the Rules.
While recognising that in each complaint we must take into account its
particular facts, we are expected to achieve consistency in our decision
making.

Accountability requires us to operate as transparently as possible, while
maintaining confidentiality for parties to a complaint. Accordingly, we

publish our determinations on our website on an anonymised basis. We also
report publicly about our performance every year. We must report more
frequently to ASIC.

The efficiency requirement recognises the importance of complaints being
resolved in a timely way. We have designed a flexible complaints resolution
process to cater for the range of complaints that we consider.

To maximise our effectiveness , we consult with stakeholders including consumer
representatives and Financial Firms, and we aim to continuously improve our
performance.

We consult and engage with stakeholders in a range of ways including through
indus try forums and liaison meetings, our consumer liaison group meetings,
other meetings with individual Financial Firms and consumer groups, and

through regular publications that we release. We recognise repeat complaint
issues and work with Financial Firmst o resolve the underlying causes of these
issues. We also support regulators by providing information to them.

Australian Financial Complaints Authority 11
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A person may submit a complaint by using AFCA’s online form, writing to
AFCA, or by contacting AFCA by telephone. By submitting a complaint, the
Complainant is deemed to have agreed to having the complaint considered
under AFCA rules.

We prefer a Complainant to express their concerns in the ir own words and
submit a complaint online by using our online complaint form, available on our
website . This is because complaints submitted online can b e
provided to the Financial Firm faster once ‘registered’ -

. The online form guides the Complainant through the process and prompts
for necessary information.

Alternatively, Complainants can submit a complaint by email, fax, letter, or by
phoning us.

To enable us to progress a complaint promptly, a Complainant needs to

provide information at the time of submitting the complaint, or as soon as

possible afterwa rds. This information should include: * the name and contact

details of the Complainant

F details of the Complainant's representative if they would like another person
to be the contact point for us, (such as a family member, friend or adviser)
and whether or not that person will receive remuneration for their services,
along with any additiona | information about the representative we may
request

F the name of the Financial Firm being complained about

E details of the Financial Service provided by the Financial Firm (for example, a
policy or account number)

E the key issues being complained  about.

For example:

F In a Superannuation Complaint - the decision or conduct complained about,
the reasons for dissatisfaction with the decision or conduct and why the
Complainant is unfairly or unreasonably affected by that decision or conduct

F In any other complaint - identify the alleged error or poor practice of the
Financial Firm and the effect this has had on the Complainant

F the outcome sought and any loss or detriment suffered
F the date of any complaint the Complainant has previously made to the
Financial Firm about the issues raised with us.

If a Financial Firm wants to refer a complaint to us by itself, the Financial Firm
must first obtain the Complainant’s written consent to this, and provide a copy
of this consent to us atthe  time of submitting the complaint.

12 Australian Financial Complaints Authority
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AFCA may assist Complainants to submit a complaint.

We explain the complaint lodgment process on our website and in printed
brochures that are available from us on request. Our staff who handle telephone
enquiries are trained to explain how complaints can be submitted and how we

deal with complaints. If the need arises, we can help Complainants who are only
able to submit a complaint by telephone, or who have any difficulties in outlining
and submitting their complaint.

Although we are impatrtial and do not act as an advocate for any party, we can

provide assistance to Complainants to ensure the following:

F Complainants understand whether they are eligible to submit a complaint.

F Complainants’ assertions are clearly articulated.

F# Complainants know what documents and information to provide to support
their application.

E The complaint process operates efficiently and in a timely way.

We can also provide specific assistance with any part of our process to
Complaina nts who may be disadvantaged if they do not receive that assistance.
For example, we can arrange to register complaints in languages other than
English, and arrange for them to be translated at no cost to the Complainant.

We can also refer disadvantage = d Complainants to community legal centres,
legal aid offices, financial counsellors or other services for assistance before,
or after, they have submitted their complaint.

Australian Financial Complaints Authority
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The Complainant must be an Eligible Person.

The Rules specify who is able to submit a complaint for us to resolve. The definitions

of ‘Eligible Person’ and ‘Small Business’ are relevant here. They provide that our

complaint resolution service is available to:

F an individual or registered charity, whether or not they carry on a business

E a partnership or incorporated trustee - however, if it carries on a business, we
can only consider the complaint if it has less than 100 employees

E anot -for -profit organisation or club that is not a registere d charity - however,
if it carries on a business, we can only consider the complaint if it has less
than 100 employees

F anincorporated business, whether a primary production business or
otherwise, if it has less than 100 employees.

For a business tha tis a part of a group of related companies, there is an
important exclusion. Rule C.1.2 (f) provides that AFCA must exclude the
complaint if the group has 100 employees or more.

For most businesses, it will be clear whether the number of employees is a bove
or below the 100 -employee threshold. For a business with employee numbers

that fluctuate around that threshold, we will require substantiation (such as

wage records) of the number of employees at the time of the events giving rise

to the claim against  the Financial Firm.

In the case of a business under external administration, or an individual who is
bankrupt, we are generally only able to consider the complaint if the consent of

the insolvency practitioner (such as liquidator or trustee in bankrup tey) is
obtained. This will not, however, be the case for a Superannuation Complaint

that relates to a bankrupt superannuation fund member’s benefit that has not
vested in the member’s trustee in bankruptcy.

Superannuation Complaints can only be made by the individuals set out in rule
B.1.

14 Australian Financial Complaints Authority
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A complaint must be about a Financial Firm that is an AFCA Member at the time
that the complaint is submitted to AFCA (even if not an AFCA Member at the
time of the events giving rise to the complaint).

<

A complaint must be about a Financial Firm that is an AFCA Member at the time

a complaint is submitted to us. This is defined so as to include all AFCA Members.
Banks and other credit providers, financial planning firms, general insurers,
insurance broking firms, life insurers, superannuation fund trustees, RSA
providers, stock broking firms and fund management companies are some of the
organisations that are required by legislation to be AFCA Members, thereby
becoming bound by our Rules. We will not consid er a complaint against a
subsidiary of a Financial Firm unless that subsidiary is an AFCA Member in its own
right.

A Financial Firm must be a member of AFCA as at the time a complaint involving

the Financial Firm is submitted to us. If a Financial Firm ceases to provide
Financial Services, it may also cease its membership of AFCA, subject to any
legislative or regulatory requirements it is required to comply with. If a Financial

Firm is no longer an AFCA Member, we will not be able to consider a complain t
involving the Financial Firm, even if the conduct occurred at a time when the

Financial Firm was an AFCA Member.

Where the conduct of an AFCA Member’s employee or representative is at issue,
typically AFCA deals with the complaint as a complaint again st the AFCA
Member. For Superannuation Complaints, a complaint about a superannuation

trustee, RSA provider, life company or other superannuation provider can

encompass the decisions or conduct of those who act on their behalf. This is

explained in the gui  deline to rule B.1.

Where a complaint relates to an insurance policy obtained through an insurance
broker, the Complainant may not be sure whether their complaint is against their
insurance broker or their insurer. Usually a complaint about whether an
insurance claim has been improperly denied will be against the insurer and a
complaint about arranging the insurance cover (for example, the broker failed

to follow instructions or failed to arrange adequate insurance) will be against the
broker.

Australian Financial Complaints Authority
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There are some additional requirements that must be met in order for AFCA to
J be able to consider a complaint.

Section B sets out these requirements.

In summary:

a) The complaint must arise from a customer relationship or other circumstance
that brings the complaint within AFCA’s jurisdiction.

b) There must be a sufficient connection with Australia.

c) Generally, there is a time limit within which the complaint mus t be submitted
to AFCA.

d) If the complaint is about a Traditional Trustee Company Service that involves
Other Affected Parties, the Complainant must get the consent of all Other
Affected Parties.

See operational guidelines to Section B for more detail.

There are some types of complaints that AFCA must exclude and some situations
in which AFCA can decide to exclude a complaint.

N
.

Section C sets these out.

Even if the requirements set out in Section B of the Rules are met, the complaint

may be within a category of exclusion.

F Rule C.1.2 sets out some mandatory exclusions; we are not able to consider
a complaint tha tis within one of these exclusions.

E Rule C.2 allows us discretion to decide that it is appropriate to exclude a
complaint, and gives examples of where we may do this.

See operational guidelines to Section C for more detail. Even if a complaint is not
excluded on a jurisdictional basis, we may decide not to consider the complaint
any further if we consider it appropriate to do so -
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A Financial Firm may believe that a complaint falls within a mandatory exclusion or
that we should exercise our discretion to exclude the complaint. If so, the Financial
Firm should request us in writing to exclude the complaint. This request should refer
to a specific rule and give reasons in support of the request. We will then consider
whether an exclusion applies or, alternatively, whether the complaint comes within
our j urisdiction and should be considered on its merits.

Any relevant documents, or other information held by the Financial Firm, should
be provided to us as part of an exclusion request. While we are considering that

request, the Financial Firm should conti nue to try to resolve the complaint with
the Complainant.

If AFCA excludes a complaint, AFCA will give written reasons to the Complainant

and specify the timeframe within which the Complainant may object to this
decision.

We will try to identify as soon as possible whether a complaint is properly within
our jurisdiction. This issue is first considered at the time of referring the

compla int to the Financial Firm. It may be reconsidered as new information
emerges. In complex matters, we may seek advice from senior AFCA staff
including an AFCA Decision Maker before reaching a view on whether the
complaint is properly within our jurisdiction . We may also need to request
further information from the parties in order to reach a view.

The process of excluding a complaint can involve:
1. ajurisdictional assessment by an initial AFCA staff member

2. ajurisdictional review by a senior AFCA s  taff member or, in complex cases,
by an AFCA Decision Maker.

Australian Financial Complaints Authority
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Complainant Complainant objects
accepts jurisdictional to jurisictional
assessment assessment

! : | +

Initial AFCA staff Initial AFCA staff
member agrees with member disagrees
objection and changes with ob'ectlgon '
their mind :

' l

Review by senior

Notifies
s AFCA staff member or
Flispeiay i AFCA Decision Maker
[
v Y
| | If objection If objection does
has substance not have substance

This process will apply to complaints:

F that we refuse to consider any further under rule A.8.3

# where the Complainant does not meet the requirements set out in Section B
F that we exclude under Section C

E where the remedy sought exceeds the limits set out in Section D.

Jurisdictional assessment by initial AFCA staff member

If we decide to exclude a complaint, the initial AFCA staff member will notify
the Complainant in  writing explaining why and the timeframe within which the
Complainant may object to our assessment. We may also call the Complainant
and advise of our assessment.

If a Complainant wishes to object to the assessment, they should either make
their objecti on within the timeframe we specify for this purpose, or seek an
extension if there are reasons why that timeframe is not sufficient.

18 Australian Financial Complaints Authority
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The standard objection timeframe will be:

1) 7 days: Where the Financial Firm obtained a court judgment that covers the
subject matter of the complaint and the judgment was obtained before the
complaint was submitted to us.

2) 14 days: Where the reason we cannot consider the complaint is clear and
straightforward and further information is unlikely to alter the asses sment.

For example:

The Financial Firm is not responsible for the conduct that the complaint is about.

The complaint is about an excluded insurance product =

The Complainant carries out a business and is clearly not a Small Business.

The complaint was submitted out of time and the Complainant has not given

any reason why they could not have submitted the complaint earlier.

For certain types of Superannuation Complaints, the complaint was submitted

out of time and AFCA cannot extend the deadline = 2

The subject matter of the complaint is the same as a previous AFCA complaint

brought by the same Complainant against the same Financial Firm, and the

Complainant has not raised any new facts or provided any new information.

A For complaints about investments, including superannuation, the complaint is
solely about the performance of the investment.

o Do Do Do Do >

3) 30 days: In all other cases.

The Complainant should read our letter carefully and decide whether to object to
our assessment. Some Complainants might like to call us to better understand

our decision to exclude the complaint and the type of information that may
change the assessment. It is not necessary to provide information that has

already been provided. The right to object should be exercised, in particular, if

our decision is based on a misunderstanding of the complaint or the documents
already prov ided.

If the Complainant accepts the jurisdictional assessment, the file will close.

1 If AFCA cannot accept the complaint as a Superannuation Complaint, AFCA may accept the complaint under

its non -superannuation jurisdiction. An example is where the complaint relates to the payment of a disability
benefit and the complaint could be accepted against the insurer but not the superannuation trustee.

Australian Financial Complaints Authority
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If the Complainant objects within the specified timeframe, AFCA will review the
decision if AFCA is satisfied that the objection may have substance. If this is

the case, AFCA will inform the Financial Firms involved in the complaint and
provide them with a n opportunity to make submissions before AFCA makes a
final decision as to whether to consider the complaint.

To object to a decision to exclude a complaint, the Complainant should contact
us to:

F say they object to the decision to exclude the complaint

F explain the reason for the objection

E provide information and raise arguments to support the objection.

An objection will normally be referred to the initial AFCA staff member who made
the original assessment. They will consider whether the objection has substance.
Relevant factors include whether the Complainant has:

# provided new and relevant informati on

E identified an error in our assessment * raised a new and relevant argument.

If the initial AFCA staff member agrees with the Complainant’s objection, it is
open for the initial AFCA staff member to progress the complaint for
consideration on the merits of the complaint.

Review by senior AFCA staff member or Decision Maker

If th e initial AFCA staff member disagrees with the Complainant’s objection, the
matter will be reviewed by a more senior AFCA staff member. The senior AFCA

staff member will consider if the objection has substance and will decide

whether to exclude the complai  nt after considering all the information before

us. We may ask the parties for their views and for any other information we

need to reach a decision. In more complex cases, an AFCA Decision Maker may

make the review decision.

If the senior AFCA staff me mber or AFCA Decision Maker decides the
Complainant’s objection has substance, the complaint will be progressed for
further consideration by us.

If the senior AFCA staff member or AFCA Decision Maker decides the
Complainant’s objection does not have substance, the file will be closed.
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Despite other rules, AFCA may consider a complaint if all parties to the
complaint consent in writing and AFCA agrees to this. This does not apply to
complaints about payment of a death benefit excluded under the time limits in
< rule B.4.1.3.

Where one of the parties to a complaint requests that we consider a complaint by
agreement, we will consider whether the nature of the complaint, and reasons for
the request, might make it appropriate for us to consider the complaint if the other
party agr ees. If this is the case, we will discuss the matter with the other party.

If the parties to the complaint agree to us considering the complaint, we will decide
whether we also agree. The issue for us would be whether our procedures and
resources position us to resolve the complaint fairly and efficiently, and consistent
with the principles set out in rule A.2. We will tell the parties what we decide.

If we consider a complaint by agreement under rule A.4.7, our normal

procedures under the Rules apply. A party cannot make their agreement for us

to consider a complaint condition al on different procedures applying. However,
we may require the parties to agree to certain conditions if we accept the
complaint - for example, by waiving any objection to jurisdictional grounds for
exclusion.

We may agree to act as a point of escalat ion for a large -scale remediation
program established by the Financial Firm to resolve complaints arising from a

systemic issue or an enforceable undertaking. If a relevant customer of the

Financial Firm is then unhappy with the result of the Financial Fir m'’s remediation
process, and the Financial Firm has provided its standing consent for us to

consider such complaints, the person can submit a complaint to us and no

further consent steps are necessary. In this situation, we use rule A.4.7 to make

awards in excess of our usual monetary limits.

Outside this situation, the parties can request us to consider the complaint under
rule A.4.7. A request should be in writing and include the reasons for the request,
information about the complaint and relevant doc uments.

Even if a request has not been received from the parties, we can, ourselves,
initiate the process of seeking the parties’ agreement under rule A.4.7 for us to
consider the complaint.

Australian Financial Complaints Authority

21



Operational Guidelines to the Rules

22

Examples of where we might consider the complaint with th e consent of all parties,
include the following:

A
A

The complaint involves an amount of money that exceeds our monetary limits
(including compensation caps and credit facility limits).

The complaint has been lodged beyond the time limits in our Rules. W e cannot,
however, agree to extend time limits that apply to certain Superannuation

Complaints about death benefit payments because of legislative requirements and
because the effect it would have on interested parties who are not involved in the
complaint - . However, we can consider complaints about disability
benefit pa yments and ATO contribution statements under our superannuation
jurisdiction, even if lodged out of time with the consent of all parties.
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When AFCA receives a complaint, AFCA will notify the relevant Financial Firm in
writing of the complaint.

We ‘register’ a submitted complaint and forward the details to the Financial
Firm’s nominated contact. Usually this will happen on the business day, or next
business day after a complaint is submitted online or by phone, and within two to

three business da ys if the complaint is submitted by email or letter.

We will usually notify the Financial Firm of the complaint by electronic means

(normally by email), as this minimises delay. To assist the Financial Firm, we send

the Financial Firm where possible:

F the name and contact details for the Complainant (including details of the
Complainant’s representative where one has been authorised)

F a short summary of the issues raised in the complaint and remedy sought

E the Financial Firm’s reference number (such as the account or policy number
if it has been provided).

If a Complainant raises new issues after we have begun considering their
complaint, we will  incorporate those new issues into our consideration of the
complaint, if we consider that this approach would be efficient and would

not unduly compromise the time required to resolve the other issues. If,
however, the new issues are raised late in our pro cess and have limited
connection with the existing complaint, we will normally advise the
Complainant to submit a new complaint.

We will provide the Financial Firm with an opportunity to respond to the new
issues as part of its consideration of the com plaint.

Australian Financial Complaints Authority
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AFCA will refer the complaint back to the Financial Firm and set a timeframe for
the Financial Firm to either resolve the complaint or to provide its position in
<L relation to the complaint.

This opportunity will not normally be provided:

a) if AFCA considers it appropriate to commence investigating or otherwise
progressing the complaint immediately; or

b) for a Superannuation Complaint relating to the payment of a death benefit.

When a complainant submits a complaint, we will normally give the Financial
Firm an opportunity to resolve the complaint directly with the complainant
before we begin considering the complaint. This is known as the refer back
period.

The length of the refer back period will depend on the type of complaint and

whether it has already been through a Financial Firm’s IDR process. In particular
circumstances, we may give the Financial Firm no refer -back period before we
begin con sidering the complaint.

These refer -back periods are set out below.

There are a few situations in which we would not allow a Financial Firm a
referback period.

1) Request that AFCA exclude the complaint

If a Financial Firm makes a written request that we exclude the complaint, we

will immediately proceed to consider and assess this request rather than

providing a refer -back period. Even if we decide not to exclu de the complaint,
we will not further delay our process by providing the Financial Firm a refer -
back period. In this instance we will begin considering the complaint and

collecting any relevant information.

2) Urgency

If we consider a complaint is urgent , we may start to deal with the complaint
without giving the Financial Firm a refer -back period. Despite any urgency, we
would be obliged to abide by the IDR timeframes set out in RG 165 or, if

shorter, any applicable industry code, in the case of a Supera nnuation
Complaint -
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If a Complainant requests that we proceed to consider the complaint

immediately, the Complainant should do so as early as possible and provide
reasons for the request. Supporting documents (e.g. medical reports, leg al
proceedings, default and rescission notices) should be provided.

We will discuss the complaint and the urgent circumstances with the Financial
Firm before deciding to immediately begin considering it in accordance with
this provision. We will then ad  vise both parties of our decision.

Examples of urgent situations:
A Any delay in considering and resolving the complaint would compromise the basic
living conditions experienced by the Complainant.
A The Complainant or a third party is experiencing family violence or financial
abuse and delay could potentially place them at greater risk or prolong the
abuse.
A The Financial Firm'’s situation poses a risk that the Complainant may not be able
to obtain ¢ ompensation. For example, because the Financial Firm is in
administration or has otherwise ceased trading or, in the case of a
superannuation fund, because it is about to merge with another fund.
The Complainant has a serious medical condition that coul d imminently prevent
or seriously hamper their participation in our process.
We have granted consent to the Financial Firm to freeze or preserve assets of the
Complainant or enforce a default judgment obtained in court.
A party to the complaint has e xhibited violent or threatening behaviour that is
likely to continue or be exacerbated by delay.
There are two related complaints involving the same parties and to bring these
together efficiently and effectively would require the second complaint to be
expedited.

Do o o >

3) Superannuation Complaint about payment of a death benefit We will
proceed immediately to consider a Superannuation Complaint made to us

within time about a superannuation provider's final decision in response to an
objection about the provi  der’s death benefit payment decision. We will not
provide the superannuation provider with a refer -back period because the
superannuation provider has already revisited its original decision.

If, however, the superannuation provider is still considering the Complainant’s
objection to the provider’s original death benefit payment decision, we will not
consider the complaint while the objection process is in train.

In the case of Superannuation Complaints about disability benefit claim decision,
we will give the superannuation provider a refer -back period. We expect the
superannuation provider to use this further opportunity to review the claim and
request the insure r that has underwritten the disability benefit to reconsider its
decision to decline the claim.
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If, however, the superannuation provider has already made this request to no
avalil, it need not do so again and can inform us that it is unable to take any
further steps to resolve the complaint and request us to proceed with the
complaint.

AFCA will specify the time provided for a Financial Firm to resolve the complaint,
having regard to any applicable regulatory guidance.

<

The duration of the refer  -back period we give a Financial Firm depends upon

whether the Complainant has previously complained to the Financial Firm.

Here there are four possibil ities:

1. The Complainant has previously complained to the Financial Firm and the
maximum IDR timeframe or other specified period has expired without the
Financial Firm providing its response.

2. The Financial Firm’s IDR response to the Complainant’s complaint has not
resolved the complaint to the Complainant’s satisfaction.

3. The Complainant has not previously complained to the Financial Firm or has
raised additional issues with us that have not been previously raised with the
Financial Firm.

4. The Complainant has previously complained to the Financial Firm but has not
received the Financial Firm's response and the maximum IDR timeframe or
other specified period is yet to expire.

In the first two situations, we will usually provide the Financial Firm with a 21

day refer -back period. We do this because we find that many complaints
resolve through this process, which can have the additional benefit of

preserving the relationship betw  een the Financial Firm and the customer. To
maximise the effectiveness of the refer -back period, we encourage Financial
Firms to review a complaint with fresh eyes when we refer it to them.

In the third and fourth situations, we will specify a refer -bac k period that reflects
the maximum IDR timeframes set out in RG 165 or a shorter timeframe if set out
in an applicable industry code.
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Timeframe for refer -back periods in Scenarios 3 and 4 above

Comments

Type of complaint

A complaint involving a
request to vary a Credit
Contract as a result of
financial hardship, or to
postpone enforcement
proceedings where the
credit provider does not
agree to the request

A complaint involving a
request to vary a Credit
Contract as a result of
financial hardship, or to
postpone enforcement
proceedings where the
credit provider has
agreed to the request

A complaint involving a
default notice under the
National Credit Code

A complaint about a
Traditional Trustee
Company Service

Australian Financial Complaints Authority

Usual refer -back period

21 days from the date of
the request

The credit provider has 30
days to confirm the
agreement in writing - no
further time is available
after this for the credit
provider to resolve the
complaint

21 days from the date
when the Complainant first
requested the Financial
Firm to remedy the matter

90 days

If the credit provider
reques ts further
information from the
borrower, the legislation
provides the credit provider

with additional time

If, however, the default
notice was issued as a
consequence of the
credit provider’s refusal
of a hardship request or

a request for
postponement of
enforcem ent
proceedings, the legislation
does not provide the credit
provider with further time
to resolve the complaint

There are two

qualifications that apply:

* If during the 90 -day
period, a person
applies to the court to
be added as a
beneficiary, or the
trustee applies to court
for an opinion, advice
or direction, time
ceases to run until
after the court
proceedings have
concluded and any
time allowed for an
ap peal
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Type of complaint Usual refer -back period Comments

« If an Other Affected
Party complained to the
trustee about the same
issues (and the
Complainant did not
complain to the
trustee), the IDR period
begins from the date of
that Other Affected
Party’s complaint and, if
that process ends
without satisfying the
Complainant (even if
the Other Affected
Party is satisfied by the
outcome), a second
IDR process will not be
required in relation to
the Complainant’s
complaint

A Superannuation
Complaint other than an
objection to a proposed
death benefit payment

A Superannuation
Complaint that is an
objection to a proposed
death benefit payment

28

90 days from the date
when the Complainant
first requested the
superannuation
provider to remedy the
matter

90 days from the date
when an objection to the
proposed pay mentis
received by the
superannuation provider

A superannuation provider
will usually notify all
potential beneficiaries of
its proposed payment of a
death benefit and give
them 28 days to object if
they are not satisfied with
the proposal. If an
objection is made within
28 days, the
superannuation pro vider
then has 90 days to
reconsider its proposal
and either notify the
potential beneficiaries of

a new proposal or confirm
the original proposal as its
final decision
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Type of complaint Usual refer -back period Comments

A potential beneficiary who
objected to the proposed
payment and is still
dissatisfied with the final
decision must complain to
us within 28 days of being
notified of the final
decision

We are not able to consider
the complaint if this
process is not f ollowed

Any other complaint 45 days from the date
when the Complainant first
requested the Financial
Firm to remedy the matter

We may extend the refer -back period if we consider special circumstances exist,

such as:

E Where settlement negotiations are progressing, but taking longer than the
maximum IDR timeframe, and both parties agree to continue negotiations
without our involvement

¥ where a Financial Firm is waiting for a report by an expert or external
consultant b efore providing its response to the complaint and we consider
the resulting delay reasonable

E where records that a Financial Firm needs, in order to respond to a complaint
are old and difficult to retrieve.

Any party may ask for an extension to the re fer -back period. A request by a

Financial Firm must:

F be in writing

Z be made as early as possible and before the specified period for complaint
resolution expires

F state the period of the extension sought

F explain the special circumstances consider ed to warrant the extension

E provide copies of supporting documents.

When deciding whether there are special circumstances, as well as considering

the circumstances of the relevant complaint and general principles of fairness,

we will take into accou nt:

F whether the parties to the complaint agree to the extension of time

¥ whether the Complainant had previously contacted the Financial Firm about
the complaint

Australian Financial Complaints Authority
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F whether any settlement negotiations are progressing and, if so, how long they
are takin g

E whether the Financial Firm is waiting for information to help it to provide its
response to the complaint

# whether the length of the requested extension is reasonable

E whether the complaint involves financial hardship or postponement of
enforceme nt proceedings.

If we decide to extend the refer -back period, we will advise both parties of the

decision and the reasons for it and confirm the new timeframe.

If a complaint is resolved, the Financial Firm must tell us. If the complaint is

not resolved during the refer  -back period specified by us, the Financial Firm
must provide its response to the complaint to both AFCA and the

Complainant. The Financial Firm s  hould also provide relevant supporting
information with its response.

If a Superannuation Complaint is about payment of a death benefit, the

Financial Firm must inform AFCA:

a) when it has complied with the obligation in section 1056A of the
Corporations Act to notify each person believed to have an interest in the
death benefit; and

b) of the names and contact details of those persons.

When we notify a superannuation trustee, an RSA provider or life company
(death benefit decision maker) that a Superannuation Complaint has been made
about the payment o f the death benefit, the death benefit decision maker must:
F make reasonable enquiries as to who may have an interest in the death
benefit
F give written notice to all those people (other than the Complainant) within
28 days of being notified by us of the complaint. 2

In practice, these people are likely to be the same people as those
previously notified by the death benefit decision maker of the decision to
pay the death benefit.

The notice must state that a complaint has been made to us, provi de detalils of
the complaint and state that the person can apply to be joined as a party to

the complaint by giving notice to us within 28 days (or any further period that

we allow). 3

The death benefit decision maker must tell us when it has given the noti ce and
provide to us the contact details for all those who have been given a notice.

2 Corporations Act, s 1056A(1)
3 Corporation s Act, s 1056A(2)
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Y If the complaint is about Traditional Trustee Company Services that involve
Bl Other Affected Parties, AFCA will ask the Financial Firm to provide the following
information within the timeframe set by AFCA:
a) the names of all Other Affected Parties and thei r contact details to the
extent possible; and

b) if any of this information cannot be provided, an explanation as to why this is
the case.

A complaint relating to Traditional Trustee Company Services ( for
the meaning of this term) may affect people other than the Complainant and the
Financial Firm. If so, it would only be appropriate for us to consider the complaint

if those other people are also given the opportunity to take part in our process.

We can ask the Finan cial Firm providing Traditional Trustee Company Services for
the names and contact details of Other Affected Parties. This places
responsibility on the Financial Firm to identify the relevant people.

Rule E.1 defines an Other Affected Party as a person who is entitled to receive an
Annual Information Return under the Corporations Regulations. An Annual

Information Return is a report containing information about a trust, including

income earned on its assets, expenses and the net value of the trust’s assets.

Examples of who can request an Annual Information Return:

Deceased estates:

A A beneficiary under the deceased person’s will

A If the person died intestate — a person who claims to be entitled to an interest in
the deceased person’s estate

A A person who has commenced a proceeding in a court, under a law of a State or
Territory, to seek to be included as a beneficiary of the deceased person’s estate

Trusts

A A settlor of the trust

A A person who, under the terms of the trust, has power to appoint or remove a
trustee of the trust or to vary (or cause to be varied) any of the terms of the trust

A If the trust is a charitable trust — a person, or a person’s appointed successor,
who is hamed in the instrument establishing the trust as a perso n who must, or
may, be consulted by the trustee or trustees before distributing or applying
money or other property for the purposes of the trust

A If the trust is not a charitable trust — a beneficiary of the trust

Rule B.5 explains requirements that are specific to Traditional Trustee Company
Services complaints, including the consequences if a Financial Firm cannot
identify all Other Affected Parties.
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