
From the Desk of Director Marija Pajeska 

 

 

 

1 

 
ASDAA 

ASDAA is the trading name of the Association of Securities & Derivatives Advisers of Australia Ltd 
ABN 41 609 160 321 

307 / 2 Creek Street Coolangatta QLD 4225 – PO BOX 1323 Coolangatta QLD 4225 
Telephone 07 5657 3620   Web: www.asdaa.com.au  

 

19 May 2023 

 
 

Executive General Manager Jurisdiction 
Australian Financial Complaints Authority 
GPO Box 3 

Melbourne VIC 3001 
 

By email: consultation@afca.org.au 
 

 
Response to AFCA Consultation Paper titled ‘AFCA Rules and Operational 
Guidelines – Proposed amendments’ 

 
 

The Association of Securities and Derivatives Advisers of Australia (ASDAA) appreciates 
the opportunity to provide these comments to AFCA in respect of the Consultation Paper 
titled ‘AFCA Rules and Operational Guidelines – Proposed amendments’. 

 
ASDAA represents the interests of its members, who are from the Securities and 

Derivatives advisory profession. Its members are comprised of individuals who are 
either directors, or employees, of small to medium sized firms which hold an Australian 
Financial Services Licence (AFSL), but are not a Participant Member of the Australian 

Stock Exchange. 
 

Our specific comments to the questions outlined in the consultation paper are detailed 
in Annexure A. 
 

We would like to take this opportunity to raise some additional issues which we have 
generally observed from our interactions with AFCA Staff and that we feel industry as a 

whole would benefit from (including the AFCA Complaints resolution process) if changes 
were made to the Rules and/ or clarification provided in the Operating Guidelines: 
 

 Definition of Eligible Person should be subject to the Complainant demonstrating 
that they had a relationship with the Financial Firm where the Financial Firm agreed 

to provide financial services to them. In the past AFCA has accepted complaints 
from people who have alleged that a financial service has been provided to them 
without the need of that person to demonstrate and/ or prove that the Financial 
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Firm has agreed to provide such financial service to them. For the complaints 

resolution service to be taken seriously and to be fit for purpose the first step in the 
process is for the person making the complaint to demonstrate that a financial 

service has been provided to them by a Financial Firm as agreed to between them 
and the Financial Firm. 

 

Just by going to a Financial Firms website or going to a conference where a Financial 
Firm is represented does not mean that a financial service has been provided to a 

person by the Financial Firm, nor that the person is a client of the Financial Firm.  

 

This is a critical point and would increase efficiency in the AFCA complaints 
resolution process. 

 

Another scenario arises where the person claims to have dealt with a financial 
service provider that is authorised by multiple AFS Licensees and as part of the 

complaints resolution process AFCA initiates a complaint against all the authorising 
AFS Licensees.  

 

To avoid this additional step, AFCA should work with the client to establish who the 
authorising licensee is and which Financial Firm the complaint is against. Simply 

asking a person to provide a copy of an FSG they had received at the time or the 
contractual agreement they entered into at the time is not unreasonable in order to 
establish the correct Financial Firm the complaint should be lodged against. 

 

We understand that this may not be possible in all circumstances but AFCA should 

be encouraging clients via the consumer advocacy groups to maintain good records 
themselves. This would naturally expedite the process. 

 

We are of the view that the first place to start would be in the AFCA Complaint form 
(copy attached as Annexure B). We note that section 4 requests the complainant to 

provide the Financial Firms details however does not require the Complainant to 
provide any information about the nature of the relationship between them and the 
Financial Firm.  

 

Rule A.4.3 states the following: 

 

There are some additional requirements that must be met in order for AFCA to 

be able to consider a complaint. In summary: 

a) The complaint must arise from a customer relationship or other 
circumstance that brings the complaint within AFCA’s jurisdiction. 

b) There must be a sufficient connection with Australia. 

c) Generally, there is a time limit within which the complaint must be 

submitted to AFCA. 

d) If the complaint is about a Traditional Trustee Company Service that 
involve Other Affected Parties, the Complainant must get the consent of all 

Other Affected Parties. 
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We are of the view that the AFCA Complaint Form needs to be updated to address 

points (a) to (c) and in relation to complaints about a Traditional Trustee Company 
Service points (a) to (d). This can be addressed in one of the following ways: 

 

 require the client to provide evidence of the client relationship with the Financial 

Firm; 

 require the client to provide an acknowledgement that a client relationship with 
the Financial Firm exists and/ or existed at the time and if required they can 

provide evidence of the existence of the client relationship with the Financial 
Firm; or 

 asking clients to provide evidence that they paid the Financial Firm for a 
Financial Service, reality is that no service is for free, not even AFCA as Financial 
Firms pay. 

 

It should be important that complainant’s understand that they need to evidence 

that a client relationship existed with the Financial Firm.  

 

This is part of the AFCA rules and AFCA taking the side of the client and ignoring 

the Financial Firm when they state that it did not have a relationship with the client 
does not demonstrate AFCA as complying with its own rules, ie. AFCA Rule A.2.1(c) 

which states: 

 

AFCA will: 

consider complaints submitted to it in a way that is: 

(i) independent, impartial, fair, 

(ii) in a manner which provides procedural fairness to the parties 

(iii) efficient, effective, timely, and 

(iv) cooperative, with the minimum of formality; 

 

AFCA should not be putting themselves in a position where they are promoting and 

condoning complainant’s to use the AFCA Complaints Resolution service where the 
client assumed they were receiving a Financial Service when there is no evidence 
that the Financial Firm was providing a Financial Service. 

 

 We note that AFCA uses the term Paid Representative in its Rules and Operating 

Guidelines.  

 

We also note that under the Corporations Act, the term Representative generally 
means someone who is authorised under an AFSL or an Australian Credit Licence 
(ACL). 

 

This can be a little confusing and AFCA may want to consider using a different term. 

 

 Regarding AFCA Rule A.7.6 which is the rule concerning defamation. This rule must 
be broadened to include the Complainant and their Paid Representative (especially 

if the Paid Representative is a Lawyer). Limiting this rule to only Financial Firms is 
unfair and inequitable.  
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An ASDAA Member was actually issued a letter that threatened defamation by the 

Complainants Lawyer right in the middle of the AFCA Complaints Process.  

 

At the time when the letter was received, AFCA did not raise any objection with the 
Complainant’s Paid Representative about them threating the AFCA member with 

defamation. AFCA’s inaction caused undue stress to the AFCA member in what was 
already a very stressful and drawn out complaints process dealing with multiple 
identical complaints from complainants who were never clients of the member to 

begin with. 

 

 We would like to draw AFCA’s attention to the Organisational Requirements which 
are set out in Section 1051(2) of the Corporations Act 2001 (Cth) which form part 
of the Mandatory requirements. In particular, Section 1051(2)(d) of the 

Corporations Act 2001 (Cth) which states: 

 

Organisational requirements 

(2) The organisational requirements are that: 

(d) complainants are exempt from payment of any fee or charge, to the 

operator of the scheme or to any other entity, in relation to a complaint. 

 

We are of the view that AFCA needs to assess whether a complainant can actually 
use a Paid Representative when having a complaint assessed via AFCA as one could 
infer that a Paid a Representative is captured by the wording ‘any other entity’ which 

would mean that they should not be paid.  

 

It gives rise to the question of whether AFCA Rules comply with Section 1051(2)(d) 
of the Corporations Act 2001 (Cth) by allowing for Paid Representatives and whether 
AFCA has a duty to exclude complaints where a Paid Representative is used. 

 

ASDAA appreciates the opportunity to provide this Submission to AFCA on these 

significant proposals. We would be happy to discuss any issues arising from our 
submissions on this issue, or to provide any further material that may assist. Should 
you require any further information, please contact Brad Smoling, Director of 

Communications, on  or email . 
 

Yours Sincerely 
 

 
 
Marija Pajeska 

Compliance Director 
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Annexure B: AFCA Complaints Form 
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